May 17, 2004

Mr. Douglass Wilkins

43 Thorndike Street

Cambridge, MA 02141-1764

Re: Michael Hanif Butt v Zoning Board of Appeals of the City of Somerville, et al

       Middlesex Superior Court Civil Action N0. 02-3071

In response to Emerald’s attorney request for finding:

3. 

When the Plaintiff bought the building in September 1999, the Plaintiff was not aware that the property has insufficient access. The deeds were passed without any mention of insufficient access except for the one-foot roof encroachment on MBTA land. The plaintiff planned to improve his property by purchasing or leasing 5 feet of land all along the easterly side of his house from the MBTA or the City of Somerville, which had rights to the land prior to the Invitation to bid. The Plaintiff at that time was told that there was a 25 feet restriction around the perimeter of the shaft.  This left about 10 feet to the lot line of the Plaintiff. The MBTA land had limited use and the City (James Hickey, Housing Department) had given the neighbors assurance that there was nothing that can be built in that area.

With plaintiff assumed that not much could be constructed in the front of the land so he attempted to purchase 5 feet along the easterly side so he could improve his property.

(See Davis Square Task Force minutes of September 10, 2001)

According to Building Superintendent on May 14, 2004 my house all the Permits necessary and meets all the requirements of the SZO.

6.

 Plaintiffs house has existed for mixed use since 1930’s. Prior to 1991 Plaintiffs house and all the neighboring abutters were zoned for residential A. However a zoning amendment by Mr. Bill Gioiosa in 1991 the lots 339, 341, which he owned and lots 343,345,349 owned, by MBTA by eminent domain were converted to from residential to Central Business District in 1991. Historically, The MBTA land was also in mixed use before the takeover by eminent domain. 

7.

 The connection of the rear and the front were done in the mid 1930’s. Since then the house has been in mixed use. Therefore the Permits issued in 1990, 1991, 2001, site visit April and May 14, 2004, shows that the Building Inspector was well aware of any alteration or changes on the property. 

9. 

In 1999, there was an encroachment determined by the Citizens Bank that was about I-2 feet roof encroachment onto the MBTA land build in the early 1980’s by complete knowledge of MBTA officials. In December 18, 2002 Emerald accepted title from MBTA with the roof encroachment in hope of working an agreement with Plaintiff. (See letter of Lorna Moritz dated April 21, 2004. Until now Emerald has allowed Plaintiff to retain the 1-2 feet roof encroachment (see letter by Mark White, 2004). Therefore the Permits issued in 1990, shows that the Building Inspector was well aware of any alteration or changes on the property. 

10.

 Therefore the Certificate of Occupancy is valid for all use on the property.

       The Certificate of Occupancy have been inspected and verified by Building Superintendent, Michael Foley on May 14, 2004. 

1. Two family units in the front and rear issued on April 20, 1990 are valid.

2. One contractor office and warehouse on May 6, 1991.

3. Orthodontic office in the front first floor in December 21, 2001.

11.

 The citation addressed to Susan Realty 341 Rear Summer Street on March 22, 2000 were in reference to the proposed construction in the rear of the house, the application was withdrawn and the proposed plan was discontinued and no further change of use or alterations have been done to the rear of the house. (Exhibit 30). The rear apartments and office are currently of same use as permitted by the City of Somerville with Valid Occupancy permit as ascertained by the Building Inspector on May 14, 2004. In

12.

 On May 17, 2000 at the direction of Alderman John Connolly, James Hickey of the Housing Department and the Davis Square Task Force, the Plaintiff planned to purchase a 5 feet strip of land from the MBTA to improve the rear of the house, however MBTA instead decided to sell the entire land by bid. An Invitation to bid was released on August 29, 2001, where the 25 feet was restriction was changed to 15 feet around the shaft that limited the potential for construction.  On September 10, 2001 Davis square Task Force minutes “a Developer” was planning a high-density development. Immediately after the bid on October 24, 2001 the 15 feet restriction was waived solely for the benefit of Emerald. However, on November 7, 2001 in a public meeting Emerald was proposing to build at 0 feet from the shaft. Emerald’s January 8, 2001 application for Special Permit with site Plans show 0 feet setback to the shaft. (Exhibit 14). Emerald appears to have insider information. There is an inconsistency in the Invitation to bid and the MBTA’s final quitclaim deed to the 343-349 summer street shaft.

13.

 In November 2000 the Plaintiff prepared Plans for the Orthodontic office in the front first floor of his house and finished the construction in December 2001 after which he was granted an Occupancy Permit on December 21, 2004. There was no letter of citation from the date of application in January to December 2001 during the entire construction when Building Inspectors visited the site on numerous occasions.

14. 

Currently, as recent as May 17, 2004 there have been no new citations against the Plaintiff. The letter of Michael Foley dated March 18, 2004 was based on a letter dated March 22, 2002 after a sight visit by Mr. Anthony Ammendolia on March 16, 2002 for a REAR dental office, which later the proposed plan were changed to FRONT dental office. The Orthodontic office complied with all the requirements of the SZO and has a valid Occupancy Permit since December 21, 2001.

Since March 22, 2000 there has not been a citation written to the Plaintiff. The citations have no basis to this date and numerous attempts of harassment and intimidation was employed by Emerald in conjunction with the City of Somerville to coerce and force me to submit to Emeralds demand.

15.

Emerald was aware and accepted the terms of the bid and limitations of the construction around the shaft site. Emerald when it bid for the MBTA land in October 24, 2001 proposed a complex 15 feet away from the shaft, however this was changed by MBTA to 0 feet for the sole benefit of Emerald increasing the potential for construction of the 16 unit condominium complex.

17.

 The unique challenge to design the complex was greatly reduced because the MBTA waived the 15 feet restriction to the shaft so Emerald could build at 0 feet to the shaft. At the same time Emerald would benefit the neighbors if the moved the project to residential setbacks instead of commercial setback because all the abutting houses are residential.

It is obvious after the waiving of the 15 feet restriction, Emerald can now afford to increase the side setbacks form Plaintiff’s house and also reduce the height of the project.

18. 

There was a lot of neighbor opposition to the size and scope of the project and despite these facts the Zoning Board approved the Special Permit with many conditions arbitrarily, capriciously and illegally.  The Davis Square task force from day one was opposed to the project. (See letter dated March 1, 2004) The neighbors are still opposed to the project. (See testimony letter).

19.

 Plaintiff attended more than 5 public meetings on record. In fall, 2001 Plaintiff first made effort and introduced himself to Mr. Terry Morris and told him that he looks forward to work with Emerald. Plaintiff was in support of development at that site. However, Plaintiff was never approached by Emerald during the Planning Phase in December 2001 to March 2002 especially since he is the longest abutter. During the neighborhood meetings when Plaintiff arrived late from Work but was informed what transpired during the meetings. Nancy Iappini and Helen and Henry Balani were strongly opposed to the size and scope of the project. Plaintiff did not actively oppose the project during this time because he was expecting the Developers would reduce the size to meet the neighborhood concerns. However in April 2002 he visited the Planning Board, City of Somerville to see the Model and was shocked at the size and 0.5 feet setback to the rear of his house.

Plaintiff immediately wrote a letter to the Zoning Board (see letter dated April 18, 2002) voicing concern, however he did not receive any acknowledgement or interest by the Zoning Board to request Emerald to reduce the size of the building and increase the setback.

After the visit to the Planning Board, Plaintiff attended 3 other meeting before June 26, 2002 when the ZBA decided to grant Emerald. One of the meetings several neighbors and I spoke to the ZBA. In another meeting several neighbors spoke to Mark Daigle (President) and Terry Morris (Vice-President) about reducing the height and increasing the side and rear setbacks. In the final meeting of June 26, 2002 Mr. Henry Balani and I told the zoning that we would appeal their decision, however the Zoning Board went ahead and approved the project despite our opposition. The request for tapes and transcripts for these events have not surfaced to this date. (See letter from Maureen Liberatore).

Emerald has consistently refused to work with the direct abutters. Defendant has used threat and intimidation to report Plaintiff to the DPW Commissioner for violations that do not exist. Emerald employed tactics to pit neighbors against each other to prevent the due legal process. Emerald introduced John Schroeder ( not a registered engineer) as an Engineer who would do soil stabilization technique with a document outlining the sheeting method.

20.

 The heights of the proposed project are 60 feet and have not changed. There was reduction in the front units to give an appearance of a smaller façade but not genuinely reduce the size of the entire complex for the benefit of the abutters reduce the size.

The roof does not match the neighboring houses in shape and character. 

However the roof area with the Copula allows for the potential of ADDING additional units in the future.

21.

 The Planning board made 31 findings of which several were not included in the Zoning Board Of Appeals decision. Condition #30 and 31 states that “…the Emerald project is not viable. (Exhibit?). The ZBA did not make it a condition to require Emerald to perform a Drainage study to show that it meets all the standards and combined sewer moratorium set by the City of Somerville.

22. (a) The SZO requires a traffic study performed when the size of the proposed building is more than 25, 000 sq. ft. This study has not been performed and it is require by law and Emerald should not have been given this permit without this important study.

(b) The two affordable units were removed from the condominium complex to shave off the sides of the house; maintain the same height; and placed in a low-income area. This is the only change Emerald has made from the first proposed plans.

23.

 The project uses commercial ordinances (4+ stories versus 2-3 stories, 2-3 family houses versus 14 unit condominium complex) to build in a residential area ( the shoe horn was amended in 1991 by Bill Gioiosa) that is huge and Towers the rest of the houses and is incompatible and out of character with respect to the to the neighborhood. Mr. Bill Gioiosa admits that it is his fault that he amended in 1991 the area from RA to CBD to allow for the use of light business but not create a new commercial building in the neighborhood.

24.

The ZBA decision was arbitrary, capricious and illegal. I t took the City about 6 months of deliberations to grant Emerald Special Permit with conditions. Similarly, 2 other projects were in front of the ZBA at the same time Emerald project was introduced.

(1) Aldyress Street: Reduced from 16 to 11 units. Deliberated for over 2 years with proper studies and evaluation was later denied by the ZBA because did not meet SZO..

(2) Morrison Ave. Project from 14 units reduced to 12 units. Deliberated for 2 years.

All necessary studies are being conducted. Still Pending decision by ZBA. 

It appears Emerald Project was pushed in such a hurry without complete neighborhood participation and it took Emerald 6 months to produce incomplete information on the Fire lane easement requirements and until now we do not know the site of the Affordable housing. Emerald needs to purchase land or lease land from the VFW to meet the requirement of the Fire code. To this date Emerald has not leased or purchased the extra land that they need. To this date they have not satisfied this requirement. How can they be granted a Special Permit until they have a proof of purchasing this land? How do we know that VFW will sell them the land or the conditions that they buy the land will be altered after they have been granted the Special Permit? There was deliberate omission by the ZBA not to request Traffic and Drainage study as is required by law.

25. 

The use of this locus for residential purposes should be built utilizing residential height, side and rear setbacks; residentially required landscaping; residential floor area ratio and residential shape and character of the neighborhood. The MBTA concrete pad structure cannot be considered as open space and included in the floor area ratio factor as open space and also become part of the landscaping.

The relief sought by Defendant is to build a 16 unit residential complex using commercial setback ordinances next to 2 family residential houses that require residential setbacks to prevent adverse impacts to light, air, noise, fumes, and avoid adverse impact on adjoining houses. This is necessary to comply with SZO article 5.1.2. Additionally, Emeralds project is out of scale and character of the residential existing houses. All the houses in the vicinity were built in early 1900’s using residential ordinances. The specific area

Was zoned RA and it was only in the past 12 years that it was converted to CBD to allow light business. Emerald is unfairly taking advantage of the recent change and building a residential complex using commercial ordinances. This specific shoehorn area has always been a residential area, it has never had a commercial construction; this will the first in the history of our neighborhood. 

Any residential project that is more than 7 units needs a Special Permit with site plan review to comply with the SZO ordinances.  Emerald had several conditions to its Special Permit that have yet to be satisfied. Therefore, Emerald did not meet the requirement of the SZO. The other relief Emerald did not sought was Variances for exceeding the height and decreasing the residential setbacks.

26.

The petition fails to comply with all the requirement of a CBD. The maximum height is 59 feet (4+ stories) as opposed to 50 feet (4stories) limit. The rear setback infront of Plaintiffs house is 10 feet as opposed to the 18 feet requirement. The 0 to .5 foot setback next to a combustible wall is a state code violation.

These dimensional changes require Variances and the consultation and possible approval of the Aldermanic Chambers that was conveniently left out.

27.

 ZBA did not independently seek its own findings. It copied Planning Boards findings. It overlooked crucial findings like the height, side and rear setbacks. It omitted the Special Permit requirement of Traffic Impact Analysis (if 25,000sq. ft or more) prepared by a Professional Engineer. Emerald‘s project is approximately 26,000 sq. ft. and would increase after leasing the Fire lane easement from the VFW. To this date no Traffic Impact Analysis has been performed. A Drainage Impact Study as required by the Special Permit was omitted. 

28. 

There were concerns from neighbors and Davis Square Task force members of the adverse impact for a high-density construction in the September 10, 2001 minutes quote “ many of the Davis Square Task force members expressed a desire to go on record opposing any development at all on the shaft site”. Despite this fact the Alderman misinformed the MBTA and ZBA that the Neighbors and Davis Square Task Force favored the project. However on March 1, 2004 the Davis square Task Force unequivocally made the following statement.

 Motion by the Davis Square Task Force
on March 1, 2004 

 
The Davis Square Task Force hereby specifically disavows any claim or other imputation that it now supports or has ever supported the proposed development at 343-349 Summer Street, Somerville.  It, in fact, specifically does not support the proposal and indeed would like to state that in past lengthy hearings and after extensive consideration, the Task Force expressed strong concerns about the proposed height, inadequate setbacks and generally treating a plainly residential proposal as if it could quality as an industrial use.

dated March 1, 2004
motion made by:  Thaddeus Beal
seconded by:  Dudley Hartung
Unanimously adopted
Obviously the entire neighborhood is opposed to the size of the project. Conversely some city officials and Defendant are using intimidation and threat to stop abutters from exerting their right to oppose the size of the project.

32. 

The exact amount of increase in setback was never determined by the ZBA, therefore the Defendant could not attempt to increase the setback without the specifications of the SZO and any relief sought by the Defendant in determining the amount of setback that should have been set by the ZBA.

33.

The Defendant used the Limited remand to get a rubber stamp for approval of all the specifications of the SZO and the conditions set by the ZBA. To this date the Defendant has not met many of the SZO for SPSR construction. It would have been of judicial economy if the Permit application was annulled and the applicant made a new application with a fresh start.

34. 

The entire neighbor had opposed the generalized amendments that Defendant attempted to pass through the Zoning Board during the Holiday season. The neighbors demanded an overall decrease in the size of the project; Davis Square Task Force opposed the size of the project; Nancy Iappini who wrote in favor of the Project initially objected to it because of mistrust and misinformation given by the Defendant. 

Plaintiff wanted reduction in height and increase in setback that is feasible within the residential setbacks. Alderman at Large, Dennis Sullivan, Bill White and Dennis provost all spoke against the size of the project in support of the neighbors desire. On March 4, 2004 when facts were presented to the Planning Board, it unanimously denied to make any amendments to Emeralds project. The neighbors and Aldermen again spoke in front of the ZBA after which the Defendant withdrew its petition with prejudice. The Defendant agreed not to bring the same amendment back to the Zoning Board.

40. 

Defendant has right to erect 4 story and not 4+ stories. The State law fire codes would not allow 0 feet side setback in wooden siding walls that have openings in residential houses.

41. 

Defendant would still need a Site Plan review with the approval of the City because residential houses surround the commercial area. The MBTA would also need to approve any commercial structure around the shaft area (condition set in the RFP). Therefore, Emerald has no right to build a commercial property without satisfying the residential requirements too.

42. 

A 4 story commercial structure that is less than current project (4+) and of less than 26,000 sq. ft will be less obstructive than the current size of the project.

43a.

Evidence was provided by Emerald’s Architect that it’s new construction would pose a safety hazard in the event of fire. According to Emerald Group’s Architect, Mr. Lewis Colten (#6540), Architectural Partners letter dated March 27, 2003 to Emerald’s President Mr. Mark Daigle it states: -

 “ 2. Lack of Fire Separation. The industrial building abutting your property has several illegal openings in the exterior wall that constitutes a safety hazard in the event of fire. The state building code, 780 CMR, table 705.2, Use Group M, requires a 3- hour firewall separation. The window openings in the wall violate that requirement. Additionally, the wall is constructed of 8 concrete masonry units, which would not meet the 3-hour requirement. Should the use group not be classified as manufacturing and interpreted as S2 storage, it would still require a 2-hour fire separation, which it is unable to do.

3. Lack of Fire Suppression: The creation of a single monolithic structure adjacent to your property results in a greater burden on the abutting owner. Should said owner fail to shoulder his burden, the effect on your property could be disastrous in the event of fire next door. The greater volume of the building, the mixed uses within and the lack of proper fire walls/fire separation walls, dictate that the building be constructed of non-combustible or protected combustible materials. Such conditions necessitate a fire suppression system. Such a system is not in place as is required by section 904.2 of the state building code. The mechanical room of Emerald project is at 0.5 feet from Plaintiffs combustible wall, which violates state building code. The lack of a fire suppression system can jeopardize the safety of your building should a fire occur in the abutter’s building.

43 b.

Emerald’s application for special Permit dated February 15, 2002 stated “ However, the installation of subsurface garaged parking will necessitate installation of soil stabilization measures along the east and south property lines during excavation for garage/foundation.” (Emeralds application for special Permit). In addition Terry Morris VP of Emerald provided Plaintiff with the “Sheeting document” that has plans to place underpinnings at an angle under the Plaintiffs property to stabilize the soil. Emerald planned to do all this without informing Plaintiff or asking for his permission through the entire ZBA procedure. The ZBA did not request Emerald to ask Plaintiff’s permission for soil stabilization technique. This indicated that Emerald was planning to go under Plaintiffs house illegally with great risk of damage to his foundation. Neither the Planning Board nor the Zoning Board discussed the merits and dangers of other methods of excavation during the public hearings. The Plaintiff learnt of the methods at the deposition of Terry Morris, vice- President of Emerald. Recent studies have shown damage in Plaintiffs basement because of underground soil erosion in and around Plaintiffs house and Defendants project will increase the underground hydrostatic pressure that will to instability in Plaintiffs house.

43c.

The City engineers report stated categorically that Emerald’s project would not be viable if it did not meet the proper Drainage Plans. The City Engineer’s request that the Planning Board make this a condition for granting Permit (Planning Board recommendation # 30 and # 31) that was ignored by the Zoning Board.

Until recently Emerald ‘s Drainage plans do not meet the requirements of the City engineers recommendation because a Drainage Study and a hydrostatic pressure study (brook running under the adjoining houses) has not been performed. Additionally, the chimney designs have not been changed to meet the City Engineer’s specifications.

43d

Emerald shadow Study indicates that there will definitely be shadow casted on Dr. Butt’s house.

43e

Emerald’s plans involve changing the outside structure of Plaintiffs rear house that has existed since 1930’s; blocking the windows and doors will alter the exterior of an existing abutting house. According to SZO, the Plaintiff would need a special Permit to alter any part of his house. Therefore the changes Emerald plans will make in the Plaintiffs rear house without the Plaintiff applying for a special Permit are illegal. By altering Plaintiffs external structure Emerald will change the current design of the Plaintiffs house and limit the potential for improvement of Plaintiffs house. This is Plaintiffs only main investment that will be damaged and devalued by Emeralds construction at 0.5 feet next to non-supported tall walls; non-reinforced walls; and it will also pose a high risk of fire damage because Plaintiffs wall are combustible.

44

The Zoning Board of Appeals’ decision was arbitrary and capricious.

a. The ZBA allowed a 0 feet setback to a combustible wall with openings into the Plaintiffs residential house.

b. The ZBA allowed a height of 50 + feet without a Variance.

c. The ZBA allowed Third floor stair and Porch elements within the 30 feet rear setback of residential houses.

d. The ZBA ignored the 18 feet rear setback required in the front of Plaintiffs house. 

e. The ZBA Failed to consider the neighborhood input about the construction

f. The ZBA Failed to request Defendant provide details of the soil stabilization technique and seek permission from the Plaintiff.

g. The ZBA provided Emerald with a Permit without having purchased the land in question, which they agreed to buy with encroachments and easements.

h.  The ZBA provided emerald with Permit without Emerald having bought or leased Fire Lane easement that they require from the VFW. There was no Public hearing on the sale or lease of this land, as it will alter the City assessor’s plans.

i. The ZBA defeated the whole purpose of the affordable housing by allowing the units be located in a low-income area.

j. The Zoning Board denied Special Permit to the construction of a fourth element on 27 Ellington in September 6, 2001in a CBD  but unfairly allowed Emeralds construction next to a residential area on June 26, 2002.

k. The ZBA construction Plans are inadequate and unsafe for the residents of the 341 Rear summer streets.

l. The ZBA declined to visit the interior of Plaintiffs house to assess the adverse impact of Defendant’s project to Plaintiffs house.

m. The ZBA arbitrarily removed the condition required by the City Engineer concerning the Drainage requirements and degree of hydrostatic pressure to the abutting houses due to Defendants construction.

n. The ZBA failed to recognize locations of any easements and public or private rights of way on the site plans for construction. Defendant lied in his application that there were no easements on the site to be built.

o. The ZBA did not verify for itself the misinformation sent by the Ward Alderman in reference to support by David Square Task Force and the neighbors.

p. The ZBA ignored the history of Emerald faulty construction in the Western Ave. construction and did not make it a condition to rectify the situation. To this date the residents are plagued with problems that have not been addressed by Defendant. Conversely, in the Belmont Ave. complex construction a wall fell down. The ZBA should have known that the Defendant couldn’t be trusted to dig under Plaintiff’s house.

q. The ZBA should have Defendant post bond before any construction close to the property.

r. The ZBA acted capriciously by allowing Emerald a copula that can be used for additional units in the future.

s. The ZBA failed to discern that Emerald had not changed their original plans substantially except for a little trim on the front sides so it could look smaller.

      This reduction in size was done at the expense of affordable units.

t. The ZBA failed to take into consideration that the shoehorn area, recently amended from RA to CBD in 1991. The current houses in the CBD next to Emerald’s project have a 13-15 feet side setback and 21/2 stories high. Therefore Emerald project should match the houses that are now already in CBD area without damaging the character of the neighborhood.

u. The ZBA caved under pressure from Emerald to approve the Special Permit 

      Because the MBTA bid was legally expiring in July 2004.

